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BieGs self; it was certamly right“to allow Lindsay to discre-

. dit the representations made m that letter by shev ing

LINDsAY. that Nourse had iumself at another time given a very
~==we= (ifferent account of the same transaction.

The other opimons of the Court below, to which ex-
ceptions were taken, may -be comprised 1 these two ,
‘that the Court erred m thinking the Defendants jointly
liable as co-partners, and that the re-sale of the salt did
not destroy the Plaintiff>s right of action. In both these
opinions, this Court concur with the Circuit Court.

It 1s perhaps as clear a case of jomt liability as can
well be concerved, Whatever doubt there might be n-
dependent of the letter of the 4th of January, 1840,
most certainly that letter puts this question at rest.
Every one of the Defendants sign it, and there.is now
no escape from the responsibility which they all thereby
mcurred to the Plamtiff. Nor did Lindsay’s selling the
salt after he had taken up these bills, destroy his right
of action against the Defendants. If he has,acted irre-
gularly m so domng, he will be liable, 1n a proper action,
for the damages which the Defendants have sustajed
by such conduct, but such sale could not be pleaded or
set up m bar-to the present suit. Nor will the Defen-
dant, under the circumstance of this case, be injured
by the sum which the jury have discounted from Lind-
say’s demand, if it shall hereafter appear that as much
was not allowed the Defendants on that account as
ought to have been.

The judgment of the Circuit Court 18 affirmed,
with costs.

4843, MINTIRE ». WOOD.

Absent.... WAsSHINGTON, J. and Tovp, J.

March  9th.

THIS case came up from the Civcuit Court forthe
he pover of gistrict of Ohio, upon a certificate stating that the
Courts of the judges of that Court were divided w opimon upon the
United States question, Whether that Court had power to 1ssue a writ
itefman.  of mandamus to the register of 2 land-office m Oluo;
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commanding him to issue 2 final certificate of purchase MSINTIRE
to the Plamtiff for certain lands mtha state? v
) WooD.
HARPER, for the Plawtiff;, referred the Court to the ——-
case-of Marbury v. Madison, (ente vol. 1, p. 437 ) gm;méi%:ou-

) . Iy to th
The constitution of the United States extends the ju- ZL‘L‘Z! in which
dicial power to all cases m law and cquity arising under L‘eg:g’ti e
the constitation and laws of the United States. exercise of.
therr jurisdie-
tionl: I

By the 11th scct. of the judiciary act of 1789, wol. 1,
- 55,) the Circuit Courts have original ‘cognizance of all
suits of a civil nature at common law or i equitys
where the matter m dispnte exceeds the value of 500
dollars, &c. And by the 4ith sect. of the same act they
have power to issue all writs necessary for the exercise
of therr juvisdiction, and agreeable to the prmciples
and usages of Jaw.. This 1s a suit of a civil nature at
common law, and the mattern dispute exceeds the va-
1ue of 500 dollars. The writ of mandamus 18 necessary
to the exercise of their jurisdiction, and 1s agreeable té
the priciples and usages of law: 3 Burr 1266.

The power given by the constitution 1sdivided between
the Supreme and the Circuit Courts. It has heen de-
cided, that the power to iSsue a mandamus, m such a
case, does not belong to the Supreine Court; it must,
thercfore, be m the Circuit Courts.

sarch 45th....JoansoN, J. delivered the opmion of
the Court as follows

T am mstructed to deliver the opmion of the Court in
flus case. 1t comes up on a division of opinion 1 the
Circuit Court of Ohto, upon a motion for a mandamus
to the register of the land office, af Marietfa, command-
mg him to- grant fihal certificates of purchase to the
Plamtiff for lands, to which he supposed himself enti-
tled under the laws of the United States.

This Court 18 of opinon that the Circuit Court did
not possess the power to 1ssue the mandamus moved for.

Independent of the particular objections winch this
case presents fronxits mvolving a question of fi‘echold:
YOI VIIL 65
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MYINTIRE we are of opmon that the power of the Circuit Canrts

D to 1ssue the writ of mandamus, is confined exclugively

woop. to those cases m which it may .be necessary to the ex-

s ercise of their jurisdiction. Had the 44th section cf the

Jjudiciary act covered the whole ground of the censtitu-

tion, there would be much reason for exercising this

power in many cases wherem some mimsterial act s

necessary to the completion of an individual rght aris-

mg under laws of the United States, and the 44th sec-

tion of the same act would sanction the 1ssumg of the

writ for such a purpose. But although the judicral

power of the United States extends fo cases arismg un-

der the laws of the United States, the legislature have

not thought proper to delegate the exercise of that pow-

er to its Circuit Courts, except m certain specified

cases. When questions arise under those laws in the

State Courts, and the party who claims a right or pri-

vilege under them is unsuccessful, an appeal 1s given to

the Supreme Court, and this provision the legislature

has thought sufficient at present for all the political pur-

poses mtended to be answered by the clause of the con-
stitution, which relates to this subject.

A case occurred some vears since in the Circuit Court
of South Carolina, the nototiety of wlich may apologize
for making an observaiuon upon it bere. It was a
mandamus to a collector to grant a clearance, and un-
questionably could not have been issued but upon a sup-
position mconsistent with the decision m this case. But
that mandamus was issued upon the voluntary submission
of the collector and the district attorney, and in order
fo extiucate themsesves from an embarrassment result-
g from conflicting duties. Folenti non fit tnyunra.

LIVINGSTON & GILCHRIST
v,

is13, ‘THE MARYLAND INSURANCE COMPANY

Feb. oth.

JAbseat....LaviNesToN, J. and Toop, J.

Yo econstitute ERRORto the Circuit Court forthe district of Ma-
a represeata- R . A
tion (in mak- 'yland, m an action of covenant upon a policy of nsu



